The principle of the common heritage of mankind was introduced in international law to internationalize certain common spaces beyond national jurisdiction. It has found a certain application in outer space as well as in the Antarctic, but it is with respect to the oceans that it has so far found its fullest exposition. Since the principle is very much tied to the Area in the United Nations Convention on the Law of the Sea, i.e., the seabed and ocean floor and subsoil thereof beyond the limits of national jurisdiction, it can be said to have triggered that convention, but at the same time was also almost responsible for its demise. As a consequence, its content has changed over the years. The present article intends to have a closer look at how this principle at present relates to the obligation of broad-margin states to establish the outer limit of their continental shelf.
Introduction
The title of the present article indicates that three separate issues need to be addressed, to wit: the International Seabed Authority (hereinafter ISA; addressed in the third part of this article), the common heritage of mankind Treaty of 1979, which does mention the principle 5 but leaves the establishment of an international regime for later, 6 and the 1982 United Nations Convention on the Law of the Sea, which does both, 7 to understand that the given enumeration follows a crescendo pattern, not only in time, but also in the robustness of the regime so established. 8 It is thus with respect to the 1982 Convention that the common heritage principle has found its fullest exposition so far.
Within the framework of the law of the sea, the introduction of the common heritage principle has been characterized by many ups and downs. The ups are rather more to be found in the field of theory, the downs, by contrast, are found in the area of practical implementation. One may indeed not forget that, at the time of its introduction, the principle stood at right angles with the sacrosanct principle of the freedom of the seas which had governed the oceans ever since Grotius had won the "battle of the books" in the 17th century.
9 Or, as stated by one author right after the adoption of the 1982 Convention: pdf>). See especially Arts. 7 and 25, making it clear that all activities relating to mineral resources are prohibited at present, with the exception of scientific research activities. 5 Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, opened for signature 5 December 1979, entry into force 11 July 1984; 1363 UNTS 3, 22-28 (also available at: <www.unoosa.org/oosa/en/SpaceLaw/gares/html/gares_34_0068.html>). Art. 11(1) states: "The moon and its natural resources are the common heritage of mankind, . . .". 6 Id., Art. 11(1), which continues by referring specifically to paragraph 5 of the same Article in this respect. This paragraph reads: "States Parties to this Agreement hereby undertake to establish an international regime, including appropriate procedures, to govern the exploitation of the natural resources of the moon as such exploitation is about to become feasible". Thus it is necessary to await the effective mineral exploitation of outer space for the common heritage principle to be clarified in this area, as stressed by W. Scholtz, "Common Heritage: Saving the Environment for Humankind or Exploiting Resources in the Name of Eco-Imperialism" (2008) 41 Comparative and International Law Journal of Southern Africa 273-293, at 281. 7 United Nations Convention on the Law of the Sea, opened for signature 10 December 1982, entry into force 16 November 1994; 1833 UNTS 397-581 (also available at: <www .un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf>); hereinafter 1982 Convention. See specifically Art. 136, stating the principle that " [t] he Area and its resources are the common heritage of mankind", and Arts. 137-149, further elaborating the principles applicable to the Area, as well as the rest of Part IX establishing the concrete international regime applicable. While the principle of the freedom of the seas continues the traditional battle with its ancient adversary [the principle of coastal sovereignty] in these offshore zones, it now finds that it is also under attack right in the heart of its empire by a new pretender whose objective is to establish the fundamental principle that the seabed beyond the limits of national jurisdiction and the resources thereof are the common heritage of mankind. 10 The mere introduction of this principle with respect to the deep seabed in a legally binding instrument is therefore no minor feat when viewed from an international legal perspective. Moreover, the 1982 Convention even bestows a special level of protection on the common heritage principle. First of all, although the specific review conference provided for in Article 155 of the 1982 Convention did not survive the overhaul of the system in 1994, its paragraph 2, which provides that any possible review is obliged "to ensure the maintenance of the principle of the common heritage of mankind", 11 was nevertheless retained under the new system. 12 This should not really come as a surprise, because the conflict clauses contained in the 1982 Convention 13 specifically provide that "no amendments to the basic principle relating to the common heritage of mankind set forth in article 136" will be tolerated.
14 States Parties to the 1982 Convention are moreover obliged to refrain from becoming a party to any agreement in derogation thereof. 15 This was the closest the founding fathers of the 1982 Convention could come to the wish of some states to simply declare that the common heritage of mankind formed part of jus cogens. 16 If one of the weak points of the latter notion is the lack of 10 E.D. , at 302). These two proposals are identical and read as follows: "The State Parties to the present Convention accept and recognize on behalf of the international community as a whole that the provision relating to the common heritage of mankind set out in article 136 is a peremptory norm of general international law from which no derogation is permitted and which, consequently, can be modified only by a subsequent norm of general international law having the same character". For these proposals to become acceptable, it proved necessary to delete the explicit reference clear content, 17 this problem would simply have been amplified by the incorporation of the common heritage principle, which itself has some very diverse meanings. 18 Indeed, based on one and the same principle, some authors have argued that unilateral extraction of deep seabed minerals outside of the conventional system is simply illegal. Others, by contrast, have argued that such actions are in accordance with international law, as long as some of the benefits derived from the exploitation are shared with others. 19 Despite this ambiguity as to its exact content, 20 the Canadian delegate therefore was probably right when he stated, towards the end of the long negotiations leading up to the adoption of the 1982 Convention, that the common heritage of mankind was "quite possibly the greatest of any principle or ideal which will emerge from this Conference". 18 The concept has been labeled "interpretively prismatic and metaphysical", being "the result of accretion of a number of concepts, hence the term 'macro-concept' and implications of metaphysicality and spirituality beyond any logical extreme". See C. On the down side, it has to be noted that the practical implementation of this novel principle in practice tended to end up on a rather slippery slope. Starting from Ambassador Arvid Pardo's speech before the General Assembly of the United Nations in 1967, 22 one should keep in mind that only about half of his ideas on the subject found their way into the 1982 Convention.
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A quick reading of the end result of this codification effort could easily lead to the conclusion that far-reaching progressive development of international law had been attained in this particular domain. But in order to further analyze this aspect, one has to turn to the international organization specifically established to realize the common heritage principle, namely the ISA.
The International Seabed Authority
If one reads the relevant articles of the 1982 Convention relating to the ISA in a cursory manner, one could easily end up with an embellished view on the practical realization of the common heritage principle. Starting from the premise that all rights in the mineral resources of the deep ocean floor "are vested in mankind as a whole, on whose behalf the [ISA] shall act", 24 it is easily understood that the exact mode of functioning of this organization will be of crucial importance in order to give concrete content to the common heritage principle. Such a cursory reading could easily lead to the impression that one is confronted here with a very "democratic" international organization. The reasoning is as follows.
The ISA, which has an extensive competence, 25 ing to the powers of these different organs, it is immediately noticed that the Assembly, which consists of all the members of the ISA, 27 is said to be "considered the supreme organ", to which the other two principal organs are accountable. 28 All members in the Assembly have one vote 29 and voting takes place by either a simple 30 or qualified majority. 31 The Council, on the other hand, is said to be the executive organ 32 and has a limited membership. 33 All members have one vote here as well, 34 but voting can take place in many different ways: by a simple, two-thirds, or three-fourths majority, or by consensus. 35 The Secretariat, finally, gives administrative support to the other organs of the ISA, i.e., to principal as well as to subsidiary organs. 36 When read together, these provisions could easily reflect the ultimate dream of any developing state. A combination of the fact that primo, the organization possesses a broad competence and secundo, that the centre of that organization is located in the Assembly, where every state has one vote, could theoretically provide unlimited powers to the third-world countries on the sole condition that they stick together. 37 However, when the different, often opposing forces are analyzed in some detail, one ends up with a totally different understanding of the ultimate compromise formula in Articles 156 to 170. 38 This can be illustrated by the following typical example: that the 27 Id., Art. 159(1). The ISA itself consists of all State Parties to the 1982 Convention. Id., Art. 156(2). 28 Id., Art. 160(1). 29 Id., Art. 159(6). 30 Id., Art. 159(7), concerning questions of procedure. 31 Id., Art. 159(8), concerning questions of substance. 32 Id., Art. 162(1). 33 Id., Art. 161(1), namely 36 members. 34 Id., Art. 161(7). 35 Id., Art. 161(8). 36 Id., Art. 166(3). 37 In this respect it is noteworthy to stress that the so- Assembly is said to "be considered the supreme organ" 39 is in fact a watereddown version of an earlier text simply stating that the Assembly was the supreme organ. But since the Group of 77 did not want to change the words "supreme organ", this compromise was finally arrived at. 40 The extensive powers of that body 41 moreover have to be exercised "in conformity with the relevant provisions of this Convention", 42 which then creates many inroads. A similar remark in fact applies to the ISA as a whole. Despite the prima facie broad competence of this newly created international organization, 43 a more careful and impartial reading of Part XI leads to the conclusion, as stated by one author, that the ISA might have broad competence, but in fact has few powers. 44 The 1994 Implementation Agreement, 45 The ISA is still in its infancy, since mineral exploitation of the deep seabed is yet to start. Nonetheless, this organization will be responsible for the distribution of payments or contributions with respect to the exploitation of nonliving resources of the continental shelf beyond 200 nautical miles 49 from the baseline. 50 As stated by its former Secretary-General, this organization has already started to play a catalytic role in fostering international cooperation aimed at resource development in the deep seabed for the benefit of mankind as a whole. Before moving to the next issue, it is appropriate to draw some preliminary conclusions from the analysis conducted so far. It cannot be disputed that a new concept has taken firm root in international law. The common heritage of mankind, as demonstrated above, is at present firmly anchored in the 1982 Convention. At the same time, as stated by one author, "there are many disputed issues in relation to the nuts and bolts of the concept". 52 It seems therefore safe to conclude that the general principle of the common heritage of mankind can be considered at present as forming part and parcel of customary international law. The same is not necessarily true with respect to the specific legal obligations ensuing from this principle in governing the actual utilization of the deep seabed. 
The Need for States to Establish the Outer Limits of their Continental Shelf
Prior to this section, the article has used the general terminology of deep seabed as the field of application of the principle of the common heritage of mankind. It is now time to try to give some more concrete substance to this term. This might seem an easy job, because the definitions listed in Article 1 of the 1982 Convention specifically address this particular issue. Indeed, the very first definition listed here states that the "'Area' means the seabed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction". The provisions of this Part apply to all parts of the sea that are not included in the exclusive economic zone, in the territorial sea or in the internal waters of a State, or in the archipelagic waters of an archipelagic State.
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Here too, one needs to know the exclusive economic zone (EEZ) claims of the separate states, the breadth of the territorial sea established by those states not claiming an EEZ, as well as the exact location of their baselines, whether normal, straight, or archipelagic in nature, before it can be ascertained with any precision where exactly the regime of the high seas applies.
There is however a major difference between these two examples, namely that in order to be able to ascertain the field of application of the legal regime of the high seas, the superjacent waters are the determining factor, whereas with respect to the Area, one needs to rely on the concept of the continental shelf. Or, as stated by one author:
By referring to the 'seabed and ocean floor and subsoil thereof ' Art. 1(1) UN Convention on the Law of the Sea clarifies that the outer limit of the continental shelf constitutes the decisive criterion with regard to the extension of the Area.
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And it is here that additional complexity is added to the definition of the field of application of the Area when compared with that of the high seas. For where the maximal extension of the EEZ is rather easy to ascertain, i.e., 200 nm, 58 such an exercise is much more complicated with respect to the continental shelf, especially in the hypothesis that the outer edge of the continental margin does extend beyond 200 nm.
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The high seas have so far been able to stand the test of time, especially when viewed from the perspective that the EEZ concept has up till now been able to contain the creeping jurisdiction of coastal states beyond 200 nm with respect to the superjacent waters. 60 But with respect to the Area, the situation is a lot more complex, as will be demonstrated below. The crucial question to be answered here is: who protects the common heritage of mankind? If with 56 1982 Convention, op. cit., supra note 7, Art. 86. 57 W.G. Vitzthum, "International Seabed Area", in: Wolfrum (ed.), op. cit., supra note 46 at 2. 58 1982 Convention, op. cit., supra note 7, Art. 57. 59 Id., Art. 76. For a diagram illustrating the complexity of the Article, see Gustafson Juras et al., op. cit., supra note 9, at 308. The other side of the coin is probably that, once established, the outer limits of the Area will be more stable in nature than the outer limits of the high seas. Compare 1982 Convention, op. cit., supra note 7, Art. 76(8), indicating that the establishment of the outer limits of the continental shelf "shall be final and binding", with Arts. 5 and 7 of that same instrument, being much more flexible in this respect. 60 E. respect to the protection of the freedom of the seas, the seafaring states have so far always been able to claim a direct interest in the negation of such freedoms by others, 61 this might not necessarily be so with respect to the Area. The protection of community interests is usually entrusted to non-state actors representing the interests of society as a whole. 62 With respect to the Area, the ISA has received the competence to act on behalf of mankind as a whole. 63 This organization not only controls and coordinates the activities of states in the Area, 64 but also makes sure that, through the Enterprise, 65 all States may participate in the exploration and exploitation of its resources. 66 As will be seen, however, the ISA is ill-equipped to deal with issues of coastal state jurisdiction creeping towards the Area.
Coastal states will consequently need to determine the outer edge of the continental margin extending beyond 200 nm first, in accordance with Article 76 of the 1982 Convention, before mankind as a whole will be able to know with any certainty what the spatial limits are within which the principle of the common heritage of mankind applies.
67 This article will concentrate on two specific elements in this respect. First, the element of time will be addressed, and more particularly the question of how long states have to determine the outer limits of their continental margins extending beyond 200 nm. Second, the element of non-encroachment will be examined. Here the safeguards that exist to make sure that coastal states do not encroach on the Area when establishing these outer limits will be scrutinized.
The Element of Time
The element of time, simply put, concerns the fact that mankind as a whole cannot wait ad aeternam to know what these limits are. Especially when taking into account the checkered history of the common heritage concept described above in combination with the present-day distribution of forces, 61 As illustrated by works such as the one by J.A. Roach the submission seems reasonable that the longer this boundary remains in a state of flux, the higher the chances are that such a situation will become detrimental to the interests of mankind.
In order to tackle this problem, the 1982 Convention provides that states have a ten-year deadline, after the entry into force of this instrument, to introduce their submissions to the Commission on the Limits of the Continental Shelf. 68 This first deadline, however, proved to be impracticable, for many states were having great difficulties in finding the necessary human and financial resources to act accordingly. The States Parties to the 1982 Convention therefore decided in 2001 to use another starting point to determine this deadline, namely the date of adoption by the CLCS of its Scientific and Technical Guidelines. 69 But even this additional delay of about five years proved insufficient for many states. In June 2008, therefore, the States Parties to the 1982 Convention decided that a state could satisfy the new 2009 deadline by simply, primo, filing preliminary information indicative of the outer limits of the continental shelf beyond 200 nm and, secundo, describing the status of preparation and intended date of submission of supporting data. 70 This leaves a rather wide discretion in the hands of the coastal states making use of this possibility. Expected dates have been extended by states up to 2011, 71 and it is far from certain that these limits will not be extended beyond that point in time because of the lenient language used by the 2008 decision of the Meeting of the States Parties in this respect. 72 It can be concluded therefore that, from a fixed deadline on paper, the States Parties to the 1982 Convention have moved to a rather flexible one in practice, 73 which leaves ample discretion to the coastal states when selecting the date of final submission of the supporting data. 74 But this ten-year deadline notwithstanding, 75 it should not be forgotten that even if states act in time, it is not the CLCS that establishes the outer limit of the continental shelf. This remains a prerogative of the coastal state. But in order to be able to do so, the delineation of the coastal state shall be "based on" the recommendations of the CLCS. 76 This results in a legalistic carousel if the coastal state does not agree with the recommendations of the CLCS, for its only option is then to resubmit new information in order to obtain a more favourable recommendation. If not, however, the circle starts all over again, and as stated by one author: "Theoretically, this process could go on and on indefinitely". 77 The only timeframe provided here is that in case of disagreement, the coastal state has to resubmit in "a reasonable time", 78 leaving once again ample leeway for the coastal states.
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The Element of Non-encroachment
The second element, namely how to make sure that coastal states do not encroach upon the province allocated by the 1982 Convention to mankind as a whole, will be treated next. In principle this should not be too difficult, since the 1982 Convention created three institutions with a specific competence in the area, namely, the ISA, the CLCS and the Seabed Chamber of the International Tribunal for the Law of the Sea. 80 Finally, since the common heritage principle is involved, this article will look into the question whether individ- 74 The specific issue of disputed areas will be considered infra. The submissions by the coastal state should also be clearly distinguished from their consideration by the CLCS. As a result, inter alia, of the large number of submissions during the weeks preceding the May 2009 deadline, the current projections of the CLCS are that its work will continue until 2030 for it to consider all submissions. See Presentation on the Workload of the Commission on the Limits of the Continental Shelf (CLCS) by its Chairman, Alexandre Tagore Medeiros de Albuquerque, during the 20th Meeting of the States Parties, 14-18 June 2010, at 8, available at: <www. un.org/Depts/los/clcs_new/workload/clcs_presentation_workload2010msp20.pdf>. 75 Some have even argued that nothing would prevent the States Parties from abolishing the ten-year deadline if necessary. See E. Jarmache, "A propos de la Commission des limites du plateau continental" (2007) ual states have a right under contemporary international law to act in the name of mankind in order to make sure that coastal states do not encroach on the spatial extent of the Area.
The International Seabed Authority
The ISA, as stated above, has received the competence to act on behalf of mankind as a whole. 81 It thus, in principle, represents mankind. 82 It should therefore not only be an organization characterized by the broadest possible participation of States, 83 but should moreover also represent people living outside the context of present-day states, as well as future generations. 84 The ISA can thus at most be an administering agent, certainly not the embodiment of mankind. 85 Moreover, the 1982 Convention does not give the ISA any specific right 86 either to participate in the determination of the outer boundary of the Area, or the outer limits of the continental shelf beyond 200 nm, which represent two sides of one and the same coin. 87 It also has no role to play in the deliberations of the CLCS. 88 The ISA consequently has no role to play in the 81 See supra notes 24 and 63 as well as accompanying texts. 82 Paolillo, op. cit., supra note 44, at 704. 83 Id. But see Wood, op. cit., supra note 46, at 4, who points to the recurring problem of the poor attendance at the Assembly's meetings. 89 despite the fact that some authors believe this might have been a sensible thing to do. 90 As stressed by its conceptual father after the conclusion of the protracted negotiations in 1982, the ISA can only wait passively until the coastal state is willing to act, 91 at which time, according to the 1982 Convention, the Secretary-General of the ISA shall receive a copy of the charts or lists of geographical coordinates.
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This state of affairs, where, on the one hand, one has to deal with a merely "inchoate" principle in need of further development, 93 which at best has received so far a mixed reception in contemporary international law, 94 while, on the other hand, one is confronted with an international organization that can only act as an administering agent with an undetermined constituency and no specific powers in this respect but that is supposed to protect it, 95 does not bode well if one is looking for a counterweight against possible coastal state incursions into the Area.
The Commission on the Limits of the Continental Shelf
The CLCS seems to be the natural ally of the common heritage of mankind, for it is generally admitted that this body was created to act as a watchdog against excessive outer continental shelf claims by coastal states. 96 It thus offers protection to the common heritage of mankind against the expansionist tendencies of coastal states. 97 It might therefore be somewhat surprising to find that this body does not have any jurists amongst its members. 98 This has been explained by the argument that the CLCS was clearly not meant to be a court, 99 but rather a "legitimator". 100 As a consequence the function of the CLCS has been described as that of "the canary in a mine shaft" 101 or "caution morale".
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The CLCS has moreover not been granted any powers to participate in compulsory procedures entailing binding decisions according to Part XV, Section 2 of the 1982 Convention. The issue of such powers was certainly raised during the negotiations in the third UN Conference on the Law of the Sea (UNCLOS III), but apparently no follow-up action was undertaken. 103 As concluded by Dolliver Nelson in this respect, "there is something unfinished about the Commission".
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This article will not look into the position that the CLCS has taken with respect to submissions by states when a land or maritime dispute exists between them. Other sessions of a colloquium held in Kuala Lumpur, Malaysia, on 10-11 May 2010, entitled "The Outer Limits of the Continental Shelf and Considerations of Submissions", dealt with this specific issue. Nevertheless, in view of the arguments developed here, is seems appropriate to dwell on at least one point. If it is correct that the CLCS will adopt a low threshold for establishing the presence of a dispute in the sense of Annex I, adopted by this body in 1988, 105 this will most probably result in further delays for achieving a final boundary between the outer limits of the continental shelf beyond 200 nm and the Area. As discussed supra. For present purposes it will not make a real difference to make a keen distinction between "submission" and "consideration of a submission" (see Kunoy, op. cit., supra note 73, at 121), leading to the conclusion that at present the ten-year time limit still stands (id., at [125] [126] , for the fact remains that the coastal state will under such circumstances not be able to make a final delineation of the whole of the outer boundary of its con- If not in contentious cases, could the Seabed Chamber perhaps become involved in such matters through its advisory competence?
113 Once again, the fact that jurisdiction of the ISA is linked to activities in the Area, makes it unlikely that such boundary questions could fall under the advisory competence of the Seabed Chamber.
114 But the advisory, and thus non-binding legal character of such a Seabed Chamber opinion could eventually make it a more realistic option after all.
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Individual States
Compliance often turns out to be a sore point in international law. With respect to the obligation to protect community interests, the degree of complexity increases exponentially, for the question arises whether other parties to a treaty all possess an individual right of performance against a country not living up to its treaty obligations to protect community interests (or in the case of customary international law, any other state tout court), or does only the collective possess such a right of performance? 116 lems of Fragmentation and Jurisdiction" (1997) 46 International and Comparative Law Quarterly 37-54, at 46 note 23. 110 Noyes, op. cit., supra note 90, at 1240, referring to the fact that the chapeau of Art. 187(b) (i) limits such cases to "activities in the area". 111 Note that the ISA has no competence with respect to the determination of the boundary between the outer edge of the continental margin extending beyond 200 nm and the Area; see supra. 112 As stated by Noyes, op. cit., supra note 90, at 1240, the voting requirements within the ISA, coupled with the reluctance of states to have their determination of the outer edge of the continental margin extending beyond 200 nm contested by an international organization, will probably make it highly unlikely for the ISA to ever undertake such action. 113 In the present context, where the protection of the common heritage of mankind in the Area is at stake, two questions arise: first, if a state establishes the outer limit of its continental shelf in accordance with the recommendations of the CLCS, the nature of the process does not appear to allow much room for judicial review in such cases, 117 unless, perhaps, if the recommendations by the CLCS themselves were invalid.
118 Second, on the other hand, if a state establishes the outer limit of its continental shelf without basing itself on the recommendations of the CLCS, nothing seems to prevent a state, whose rights are directly affected by such a claim, from contesting the validity of such a claim before one of the judicial bodies listed in Article 287 of the 1982 Convention. 119 The question becomes more difficult if the state wanting to file a court case is not directly affected by such an action, but claims to act in the name of mankind as a whole. After giving an overview of relevant case law relating to actio popularis actions, Judge Nelson comes to the conclusion that such an action is probably difficult under present-day international law for states not directly involved. 120 The ideal body to do so would be the ISA, but as noted above, this is not an option at present.
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Conclusions
The determination of the outer edge of the continental margin extending beyond 200 nm, and thus indirectly the limits of application of the common heritage principle in the Area, remains basically a coastal state competence, which the participants in the UNCLOS III negotiations apparently did not want to share with any of the bodies they established within the framework of the 1982 Convention. Even during the hey-day of the common heritage prin-ciple nobody appeared willing to restrict in any way the power of the coastal state to determine the outer edge of its competence at sea. 122 This leaves the international community ill-equipped to protect the common heritage of mankind, even in the location where this principle found its fullest exposition, namely the deep seabed. 123 With the existence of an actio popularis being highly uncertain in this area, 124 and the possible acceptance by the international community of individual countermeasures in this respect being even more remote at present, 125 it is to be regretted that the body supposed to act on behalf of mankind of a whole, i.e., the ISA, did not receive the competence necessary to institute legal proceedings on its behalf. 126 This might probably be a more realistic proposition than asking for the ISA to be the competent body to negotiate the boundaries of the Area directly with the coastal states. 127 Under these circumstances the proposal by China for inclusion of an additional agenda item during the 2009 meeting of the States Parties to the 1982 Convention should not pass unnoticed. In fact, China appeals to the Meeting of the Parties to protect the Area against the unjustified encroachment of coastal states 128 by stating that:
in submissions concerning the outer limits of the continental shelf, the coastal States should comply fully with the Convention, taking into account the overall interests of the international community, and should not interpret the Convention in a biased way, nor put their own interests above the overall interests of the international community, nor encroach upon the Area as the common heritage of mankind.
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This state, as a consequence, proposes:
to discuss how to strengthen the protection of the Area as the common heritage of mankind. In this regard, some appropriate guidelines are needed for the work of the international bodies established under the Convention. China proposed to do the same at the beginning of the 15th Session of the ISA, which was held a few weeks afterwards, but it did not press the matter as there appeared to be little support from other Council members for inclusion of such a point in the official agenda. Instead, Professor Jia Yu, Deputy Director of the China Institute for Marine Affairs and Under-Secretary-General of the Chinese Society for International Law, was allowed to make a presentation during a briefing session for members and observers attending the ISA session, entitled "Safeguarding the Common Heritage of Mankind". 132 She warned that excessive continental shelf claims "would reduce the scope of the Area and its resources which were the common heritage of mankind". 133 After Japan had labelled the Chinese presentation to be of a "political nature", the Chinese Head of Delegation, Ambassador Chen Jinghua, "endorsed the assertion that safeguarding the common heritage of mankind was the joint responsibility of the members of the International Seabed Authority".
Coming from a state that has declared that it finds the common heritage principle "meaningless" 135 or constituting a mere "neologism" 136 during its introduction in the domain of the law of the sea, it might be appropriate to qualify this statement somewhat. As stated by the Belgian delegate during that same 1970 session, his state had always recognized that principle, but he used the following metaphor to dwell on the fact that its content remained vague:
Just as children named Constance or Prudence need not necessarily be constant or prudent in their behaviour, unless their parents see to it, the heritage of the seabed and ocean floor can only be common to the extent that the international community ensures that the resources of that heritage, and the heritage itself, are not subjected to competitive and anarchic appropriation by everyone, but are rather used, explored and exploited for the good of all, with the participation of all. 137 But the use of metaphors has of course an inherent danger, for the analogy uses one concept to apply in a totally different context. By introducing in the law of the sea the common heritage principle, which is a metaphor itself, rulemaking was very much affected by this inconsistency, for even if the principle were vague enough to be acceptable to all, the main difficulty has proved to be the elaboration of a concrete plan of implementation. After having been constructed so diligently for over 25 years in order to give this principle concrete content, it was to a large extent deconstructed again with the adoption of the 1994 Implementation Agreement. 138 At present, given the general weak status of the common heritage principle in general, 139 and particularly of mankind as a whole, to defend the outer limits of the Area, as demonstrated above, it is suggested that States Parties to the 1982 Convention should seize every opportunity to prevent the further erosion of what remains of the principle. It is not the tragedy of the commons, 140 but the tragedy of the Common Heritage of Mankind that could otherwise one day start to loom on the horizon. 141 If "creeping common heritage", as referred to by the present author elsewhere, 142 therefore still seems to be an irrealis under present-day circumstances, creeping jurisdiction not aimed against the high seas, but against the Area this time, is a phenomenon that has to be qualified as a potentialis at present, if Greek grammatical notions were to be applied to it.
